A
Foundational Instruments The NCS is a cooperative scheme between the Commonwealth and States and Territories. The primary constitutional basis of the Commonwealth's enacting of the Classification Act is the s 51(xxxvii) referral power, which allowed the Commonwealth to enter into a cooperative scheme with the States, who in turn retained their prefederation powers to classify material within their borders. 9 This was done in a 1995 Intergovernmental Agreement 10 in which the participating States and Territories 11 agreed to the Commonwealth's making classifications on their behalf, and to pass complementary enforcement laws. 12 These arrangements are enshrined in the Classification Act. 13 Furthermore, the parties also agreed that Commonwealth classifications should be made according to classification guidelines and a classification code, 14 which would be amended only by unanimous agreement 15 between the See the Colonial Laws Validity Act 1865 (Imp) s 5 for the wide-ranging powers of the colonial (now State) legislatures. 10 The legislative provision empowering the Boards to carry out their classification functions is Classification Act s 4, which permits them to 'exercise powers and perform functions' that 'are conferred on them under an arrangement between the Commonwealth and a State or the Commonwealth and the Northern Territory'. This is unusual in that the powers of classification and review of classification are not further enunciated in the legislation. The Classification Board is created by Classification Act pt 6 div 1. Classifications at first instance are made under Classification Act pt 2 div 2 (see below Part II(C)).
Agreement Between the Commonwealth of Australia the State of New South Wales the State of Victoria the State of Queensland the State of Western Australia the State of South Australia the State of Tasmania the Australian Capital Territory and the Northern Territory of Australia Relating to a Revised Co-operative Legislative Scheme for Censorship in Australia
publication, or a non-exempted film or a computer game for classification, or are directed to do so. 24 A 'publication' is defined in the Classification Act as 'any written or pictorial matter'; a 'film' as 'a cinematograph film, a slide, video tape and video disc and any other form of recording from which a visual image … can be produced'; and a 'computer game' as 'a computer program and any associated data … that allows the playing of an interactive game'. 25 The Classification Board also provides classification advice to enforcement agencies (for example, by classifying child pornography material for a criminal prosecution), 26 the Australian Communications and Media Authority ('ACMA') on Internet content, and the Australian Customs Service ('ACS'). 27 Permanent Classification Board members are appointed by the Governor-General on the recommendation of the Commonwealth Attorney-General. Appointees should be 'broadly representative of the Australian community', 28 and the Commonwealth Attorney-General must consult with other participating State and Territory ministers before making such a recommendation. 29 Members, who can number up to 20, include a Director, Deputy Director, senior classifiers and other board members. 30 They can sit on the Classification Board for no more than seven years, 31 presumably to guard against 'ossification and isolation from the community'. 32 The Classification Review Board 33 has similar requirements for the selection of members, 34 and the same maximum tenure. 35 The role of the Classification Review Board is to review classification decisions. Review requests are also regulated by the _____________________________________________________________________________________ 24 See below n 44-6 and accompanying text.
25
Classification Act ss 5 (for 'publication' and 'film'), 5A(1) (for 'computer game'). If a music product has multimedia content, it will be classified as either a film or computer game, and hence become subject The Classification Review Board is created by Classification Act pt 7 div 1.
34
Classification Act s 74. Profiles of current members are available at Classification Website <http://www.classification.gov.au/special.html?n=261&p=67> at 13 March 2009. The Classification Review Board must have at least three, but no more than eight (or such higher number as prescribed), members: Classification Act s 73(c).
35
Classification Act s 76(3).
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Volume 37 ____________________________________________________________________________________ Classification Act. 36 This involves a full merits review, and is hence made de novo. 37 Standing to request a review is only available to the Commonwealth Attorney-General, the original applicant for classification or the work's publisher, and a 'person aggrieved by the decision'. 38 This issue will be explored further in Part III(D) below.
C
Classifications Once an application for the classification of a publication, film or computer game is made, 39 the Classification Board will, unless an exemption applies, assign to the work a classification listed in the Classification Act. 40 Films must usually be classified before they can be legally exhibited (for example, in a cinema), sold or hired out. 41 Computer games must also be usually classified if they are sold, hired or demonstrated in public. 42 However, given the costs associated with obtaining a classification decision, 43 films and computer games can be exempt from classification if they fall within one of 13 categories for films, or five categories for computer games. 44 
_____________________________________________________________________________________ 36
Classification Act pt 5.
37
Classification Act s 44(1 Classification Act s 5B. According to Classification Website <http://www.classification. gov.au/special.html?n=281&p=193> at 28 July 2007, the exemption system enables limitedmarket products to avoid the otherwise prohibitive costs of classification. However, the exemption does not apply if the film or computer game would be rated M or above: Classification Act s 5B(3)(d). Those wishing to obtain an exemption can do either nothing (Classification Act s 5B(1), (2)), or obtain an exemption certificate (Classification Act pt 2 div 6).
Furthermore, films displayed at film festivals can also be exempt. 45 Publications, on the other hand, are not subject to the same compulsory classification system as films and computer games. Rather, only a 'submittable' publication needs to be classified before it is sold or displayed. 46 A submittable publication is defined as one that is likely to be refused classification, offend a reasonable adult if it is classified unrestricted, or be unsuitable for minors. 47 To reduce non-compliance with the publications system, the Director of the Classifications Board is empowered to call in an unclassified publication for classification in the Australian Capital Territory directly, 48 and in the other States and Territories through their respective legislative provisions. 49 Similar provisions also exist for the calling in of unclassified films and computer games, as well as for the calling in of advertisements of works and alreadyclassified works for reclassification. 50 Some classifications provide advisory guidelines for audience age. 'Restricted' classifications, on the other hand, impose legal restrictions on audience ages (MA 15+ requires audiences to be either 15 years old or accompanied by an adult, whilst R 18+ and X 18+ require audiences to be 18 years old), or ban the sale/rental/hire/public exhibition of the work (RC). 51 
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(1) For submittable publications:
Each of the ratings with the exception of RC have an assigned symbol (film and computer games share the same set) 53 that must be included with the compulsory issuing of a classification certificate once a classification decision is made. 54 The classification must be accompanied by consumer advice if a film or computer game is given a classification from PG to X 18+. 55 Classification decisions must be made according to Part 2 Division 2 of the Classification Act. This requires the Boards to first consider the moral standards of 'reasonable adults'; the artistic or educational value of the work; the general character of the work; and the likely audience. 56 The Boards must in addition consider whether the work advocates terrorism. 57 Finally, they must make their decisions in accordance with the National Classification Code ('Code'), the Guidelines for the Classification of Films and Computer Games 2005, and the Guidelines for the Classification of Publications 2005 ('Guidelines'). 58 All three documents provide the Boards with guidance for classification decisions, with the emphasis being on 'community standards' (the Code and Guidelines involve public participation in their formulation). 59 The Code outlines the following four principles:
(a) adults should be able to read, hear and see what they want; 60 (b) minors should be protected from material likely to harm or disturb them; (c) everyone should be protected from exposure to unsolicited material that they find offensive; (d) the need to take account of community concerns about: (i) depictions that condone or incite violence, particularly sexual violence; and (ii) the portrayal of persons in a demeaning manner. 61 The Code then lists, in general terms, the subject material each classification level can contain. This must be read in conjunction with the Guidelines, which further expand on these descriptions. 62 The process in which these descriptions are used is based on an assessed 'level of impact' of the work (that is, 'very high' impact will often warrant an RC classification), and the quantitative and qualitative presence of the 'six classifiable elements' (themes, violence, sex, language, drug use and nudity). 63 The effect of both of these aspects on classifications is also dependent on the context in which they appear and the sequencing or ordering of parts or scenes of the work. 64 However, specific depictions such as detailed instruction or promotion in matters of crime or violence; minors engaged in sexual activity; incest and bestiality; and sexual violence will normally result in an automatic RC classification. 65 Classification Act s 9A; see above n 2. This section is unique in the Classification Act in that it is the only section to explicitly list details for the classification of materials, as opposed to making mention of general guidelines or referring to other documents.
D State and Territory Legislation

58
Classification Act ss 9, 12. . They also provide glossaries for terms used in the classification levels (such as, for example, 'demean').
63
Guidelines for the Classification of Films and Computer Games, above n 62, 5-7. 64 Ibid.
65
Ibid 14. See also National Classification Code, above n 61. 66 See above Part II(A). However, the Commonwealth government's 2007 'intervention' to prevent child abuse in indigenous communities in the Northern Territory has also seen the introduction of transitional Commonwealth enforcement provisions for the purpose of restricting access to pornographic material in these indigenous communities: see Tasmania and the Northern Territory also have concurrent classification powers. 67 Queensland has three media-specific classification Acts, each of which permit mediaspecific State classification officers. 68 The State's publications classification officer has the power, inter alia, to classify unclassified publications, and reclassify publications already federally classified. 69 The computer games classification officer has the same powers with respect to computer games. 70 However, it is rare for the officers to use the reclassification power. 71 The film classification officer's powers, on the other hand, are limited to more administrative matters. 72 It is possible to appeal against Queensland classification decisions to an appeals tribunal. 73 The implications of this are, however, minor, as appeal requests are rare. 74 In South Australia, Tasmania and the Northern Territory, reserve powers exist in the ability to convene reclassification boards. 
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SA Act s 17. The South Australian Classification Council must classify according to the Code and Guidelines (s 18); and pay heed to maters practically identical to those in the Classification Act s 11 (s 19). Although not related to the NCS, South Australia also has, uniquely in Australia, a Classification of Theatrical Performances Board, for the South ____________________________________________________________________________________ Classification Council gained attention in 2005, when, for the first time since the inception of the NCS, a film cleared for national release was effectively banned in South Australia, with the South Australia-only reclassification of the 2004 film 9 Songs from R 18+ to X 18+. 78 In Tasmania, the participating minister has the ability, or in some circumstances must, establish a Review Committee to review a classified film that 'unduly emphasises matters of cruelty or violence'. 79 If the Review Committee so recommends, the minister must then reclassify, or prohibit sale and delivery of the film. 80 Finally, the Classification of Publications, Films and Computer Games Act 1985 (NT) establishes the Publications and Films Review Board, 81 which has powers relating 'to any matter not subject to an arrangement between the Territory and the Commonwealth'. 82 However, this body has never been convened. 83 In New South Wales, Victoria, Western Australia and the Australian Capital Territory, it is difficult to alter a federal classification decision. This was evident from the inability of both the Victorian and New South Wales Governments to overturn the 2002 RC classification of the 2000 film Baise-Moi. 84 Although an intergovernmental agreement is not usually enforceable at law, 85 action in such a case would probably require not only the amending of the jurisdiction's legislation (and possibly the Classification Act), but also breaking the 1995 Intergovernmental Agreement, withdrawing from it, 86 or amending it by unanimous agreement with the other parties. 87 Such action would seem to be rather drastic for the occasional controversial classification decision. However, although State and Territory jurisdictions may find it difficult or burdensome to overturn a decision, it is still possible for State authorities to choose not to prosecute offences related to banned works. 88 88 An example of this could be the free availability of X 18+ classified films in the States: see below n 91.
_____________________________________________________________________________________
Otherwise, in terms of enforcement, the State and Territory jurisdictions have broadly consistent provisions for all three media. 89 There are also broadly consistent provisions relating to advertisements, exemptions from classification, and general enforcement issues. 90 However, a number of differences exist between the jurisdictions, with the most significant being the ban of X 18+ films in all the State jurisdictions, meaning that such films can be legally purchased only in the two Territories 91 (this includes via mail order). 92 Other differences include the ban on the sale of both Category 1 and Category 2 publications in Queensland (the only jurisdiction to do so); 93 the requirement in Western Australia to sell Category 1 publications in registered premises (again, the only jurisdiction to do so); 94 and the offence of possessing RC classified material in Western Australia (the other jurisdictions require possession with an intent to distribute or sell the material). 95 Furthermore, some of the jurisdictions' enforcement provisions deal with related, non-NCS classification matters such as the regulation of computer generated images, 96 online information or computer services, 97 sound recordings, 98 and 'sexual' articles. 99 Furthermore, child pornography provisions are sometimes contained in the enforcement Acts. 100 All these provisions make it an offence to possess child pornography material (child pornography would also be classified RC). This is in _____________________________________________________________________________________ 89 See generally, eg, NSW Act pt 3 (publications), pt 2 (films), pt 4 (computer games). 90 See generally, eg, NSW Act pt 5 (advertisements), pt 6 div 3 (exemptions), pt 6, pt 7 (general enforcement issues). contrast to the possession of non-child pornography material classified RC, which does not, except in Western Australia, attract a penalty.
E
The National Classification System and the Courts As discussed in Part I above, since the inception of the NCS, judicial (or quasi-judicial) intervention in classification decisions has been minimal. Some unlikely potential avenues are a charge of statutory or common law obscenity, a possible intervention through the implied constitutional right of freedom of political speech, 101 or a declaration of incompatibility with a jurisdiction's 'bill of rights'. 102 The only other possible scope is judicial review of a classification decision qua administrative decision. However, this too is not likely, given what has been described as the unique nature of the NCS within Australian administrative law: 103 a merits review of a Classification Board classification is only available through another specialist classification body, the Classification Review Board. 104 Although the Administrative Appeals Tribunal ('AAT') is able to review decisions that restrict a person's ability to participate in certain aspects of the classification process, and decisions concerning the waiver of fees, 105 it is not able to review any substantive classification decisions. 106 This means that the only option left for an aggrieved party is to apply for non-merits judicial review. Judicial review of Commonwealth administrative decision-making can take place in the High Court and the Federal Court of Australia through their general jurisdictions to hear such reviews, 107 or through ss 5-7 of the Administrative Decisions (Judicial Review) Act 1977 (Cth) ('ADJR Act'), which codifies the right to review. 108 The ADJR Act requires the applicant to have requisite standing, 109 and for the decision, conduct, or failure to make decision to be made under an enactment, to be of an administrative character, and to be justiciable. 110 However, given that a judicial review can only examine the procedural aspects of the decision and not the correctness of the decision itself, 111 the substantive legal cost relative to the economic value of a classified work is likely to dissuade most from seeking judicial review. 112 This means that the only practical avenue of review is through the Classification Review Board, although, as discussed below in Part III(C), this too is problematic.
III SUSCEPTIBILITY TO POLITICAL INFLUENCE
How is susceptibility to political influence in classification decision-making possible? After all, as noted earlier, the Boards that make classification decisions are independent statutory bodies, 113 decisions. The means to do this are: a) the ability of the Commonwealth government to select Board members when a work is initially classified; b) the ability of the Commonwealth Attorney-General, given this possibility of selection influence, to obtain a reclassification, or to request a review by the Classification Review Board; and finally c) the ability of interest groups to request a review directly through the standing provision of the Classification Act. These four issues will now be considered in turn.
A
The Inherently Unstable Nature of Classification Doctrine It was noted above in Part II(C) that the Boards base their classification decisions on section 11 of the Classification Act, the Code, and the Guidelines ('classification documents'). However, a cursory glance reveals a high level of ambiguity, which, as it will be argued, could legitimise the exercise of political influence in, for example, the decision to ban a work for the only reason being that it is not privately acceptable to members of the Commonwealth Government. 119 This ambiguity is immediately illustrated by the Code's four overarching principles (adult freedom, protection of minors, protection from unsolicited materials, and community concerns of harm). There is a prima facie inconsistency between principles one and three, which emphasise the right of adults to choose, and two and four, which argue that this right should be fettered. Is the principle of freedom of adults qualified by community concerns? If so, how? And then, what exactly are 'community concerns', and how are they measured? It is argued that community concerns are gauged through the Community Assessment Panels, whose stated purpose is 'to test the extent to which the decisions made by the Classification Board reflected current Australian community standards'. 120 This is done by having community members view rated films and, since 2004, computer games. 121 To date, classifications assigned by the Panels have been broadly consistent with those assigned by the Classification Board, which suggests that, however nebulous 'community concerns' are, the Boards are aware of them. However, the validity of these results must be questioned as, other than one R 18+ film viewed by the Sydney Panel in 1998, no films or computer games rated R 18+ or above were assessed by the Panels, and no opinions were sought from Panel participants on RC material. 122 Given that the banning of materials invokes the most controversy, and does indeed deserve attention, this oversight must be questioned.
If this deficiency in the use of Panels is granted, however, could the ambiguity of 'community standards' be overcome by the use of the classification documents? Current Classification Review Board Convenor Ms Maureen Shelley implicitly argues that they do. According to her, 'the Guidelines represent community standards' because their formulation, as noted above, is based on a process of public submissions, and the agreement of the participating minister. 123 not the case. The Code repeatedly uses ambiguous terms and concepts such as 'in such a way that they offend against the standards of morality, decency and propriety', 'likely to cause offence to a reasonable adult', 'promote, incite or instruct in matters of crime or violence', 'explicitly', and 'unsuitable for a minor'. 124 The Guidelines are also ambiguous as, even though glossaries are provided, it is again difficult to know the meaning and application of numerous terms. Some examples include: 'high impact', where 'impact' concerns the 'strength of the effect on the reader/viewer'; 'offensive', which is described as '[m]aterial which causes outrage or extreme disgust'; and 'treatment', described as '[t]he way in which ... material is handled, with regard to such factors as detail, emphasis and tone'. 125 Furthermore, although, as discussed in Part II(C) above, the Guidelines enunciate a process of classification (namely, understanding 'the importance of context'; and 'assessing impact' using the six classifiable elements individually and cumulatively, as well as through 'considering the purpose and tone of a sequence'), 126 it is rather difficult to pinpoint how this is applied.
Ambiguity is a problem in itself, but it also provides the basis for inconsistent interpretation. This inconsistency is heightened by the existence of differing theoretical principles behind classification. Classification/censorship is generally based either on a community morals approach ('whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to prurient interest'), 127 or a harms-based approach (that 'material should be proscribed on the ground that it causes harm (rather than that it offends societal moral codes)'). 128 According to Dr Bede Harris, given that section 11 appears to be based on the community morals approach and that the Code principles appear to be based on the harms-based approach, an 'internal tension' is created in the scheme, which only further undermines its doctrinal basis. 129 Another problematic issue has been identified by Dr Peter Hutchings. He argues that the scheme is internally inconsistent because it tries to incorporate 'law' and 'equity' considerations such as the quantitative use of specified criteria like the classifiable elements (law) and considerations of artistic merit and context (equity). 130 Unlike the common law, there is no explicit acknowledgement of the possibility of decision-making being either rule based or discretionary, nor guidance for when which process should be used and which has precedence. This creates further risk of inconsistency (and thus, political influence) if the Boards oscillate between the two.
B
Board Selection Given similar concerns in the wider context of Australian administrative law, 131 the selection process for Board members is of vital importance. As discussed above in Part II(B), the Commonwealth Attorney-General recommends permanent members 'broadly representative of the Australian community' 132 to the Governor-General, after conferring with other participating ministers. To facilitate this process, advertisements for applicants are periodically made on a national basis and a candidate shortlist through an official selection panel, which includes representatives from each jurisdiction, is given to the Attorney-General to consider. 133 Although this process reduces the risk that 'Board members are out of touch with current community standards', 134 there are two concerns. First, the Attorney-General may simply choose to ignore the shortlist and the views of the other participating ministers. 135 This was dramatically illustrated in 2007 when Mr Donald McDonald, former Australian Broadcasting Corporation Chairman and personal friend of the then Prime Minister, became Director of the Classification Board despite a contrary suggestion from the shortlist, and against the wishes of other participating ministers. 136 Secondly, even if such a dramatic intervention does not take place, it is submitted that the favouring of 'ordinary citizens' at the expense of expert candidates 137 still allows political manipulation, as 'ordinary citizen' is much less objective than, say, professional qualifications or industry experience. And even if such a criterion can be defined, how can the community be truly represented by around a dozen or so Classification Board members? Or by sometimes as little as three members for a specific decision? 138 Thus, although the current process of 'broad selection' is potentially beneficial in that it brings a variety of views to classification decisions, it also legitimates politically- aligned appointments made under such a guise. 139 It also allows the changing of membership for political reasons (through, for example, the non-renewal of a member's term) using the argument that current members are not 'in touch' with community values. 140 Another concern is the appointment of 'temporary' members to the Classification Board. 141 Such members can be appointed by the Attorney-General directly without recommendation to the Governor-General, and with no consultation with participating ministers. 142 Furthermore, although a temporary member can be appointed for only three months, 143 it is arguable that such a member can be repeatedly appointed for up to seven years in total to be used for a controversial decision. 144 The concerning nature of this problem is illustrated by the 1999 film Romance, directed by Catherine Breillat. In what has been described as a 'saga', it is alleged that the film was originally given a classification before it was eventually seen by seventeen Classification Board members, who in a 9-8 decision awarded a RC classification (the film was eventually classified R 18+ on review). 145 Of these seventeen, three apparently were temporary members, with one whose term had already officially expired. 146 The issue of selection also leads to the greater issue of independence generally. Due to the lack of information on this matter and the recent structural changes to the NCS, however, it is difficult to explore further matters of member and Board independence, whether external (concerning the relationship between the Boards and the Commonwealth executive) or internal (concerning how individual board members interact with their superiors). 147 
C
The Rehearing of Classification Decisions Reclassification is done by the Classification Board. This can take place if more than two years have elapsed since the previous classification, and can be done on the instigation of the Commonwealth Attorney-General, a participating minister requesting the Attorney-General to do so, or on the Classification Board's own volition. 148 It appears that this power is consistent with the overarching aim of classifying according to community standards, as it allows for the classification of a work to change with these standards. However, it could also be used to call for a reclassification under a more politically favourable membership. These two potential uses are illustrated by director Pier Paolo Pasolini's 1975 film, Salò o le 120 giornate di Sodoma ('Salo'). Originally allowed at some film festivals in 1976, Salo was then refused classification, but later unanimously reclassified R (now R 18+) in 1993. 149 Another reclassification request was made in 1997 by the Commonwealth Attorney-General, at the behest of the Queensland participating minister. 150 Thus, the film was reclassified twice. The first, 17 years after the original decision, arguably was the result of societal change. However, the second was made only four years after the first. Could such a reversal have been because of changes in Australian society? 151 This is unlikely, given the opinion of former Director of the Classification Board Des Clark, who stated that during a similar time period (2000-05), he had not 'noticed Australian society becoming notably more conservative or more permissive'. 152 But the saga of Salo did not end there, as the second reclassification agreed with the first. Undeterred, the Queensland minister then requested a review with the Classification Review Board, which once again classified the film RC. 153 The incident is illustrative of the potentially useful political expediency of the review process. As mentioned above in Part 0(0), such a review is de novo, and thus is made afresh with the law and facts before the review body (as opposed to the scope of judicial review as discussed above in Part 0(E)). Given the abovementioned arbitrariness of the classification documents, such a de novo review encourages merely different -but not necessarily more 'correct' -findings to the original decision, without the need to find a change in societal views. This is especially so given that Classification Review Board members operate on a part-time basis (unlike Classification Board members) and that they are not necessarily more experienced (they need not have Classification Board experience). 154 Therefore, if the Commonwealth Government is unhappy with a classification decision, it can try its luck and ask for a review. Although this possibility could be countered by the ability of other persons to also request a review (as discussed above in Part 0(0), the original applicant for classification or the work's publisher, and those 'aggrieved' by the original decision), given that any application not made by the Attorney-General usually costs A$8 000, 155 such a possibility is mostly restricted to commercial appeals by distribution companies concerning wide-release works. For others not granted a
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Volume 37 ____________________________________________________________________________________ discretionary fee waiver (see below Part III(0)), merits review would thus often, like judicial review, be prohibitively expensive. 156 It may also be that the Boards apply the criteria in the classification documents differently, or that the Classification Board does not take the Classification Review Board's decisions into consideration (although Classification Board decisions are submitted as evidence, 157 this issue is not explicitly addressed). The Administrative Review Council has highlighted this problem as a lack of 'normative effect' between the original and reviewing decision makers. 158 
D
Interest Group Standing for Classification Review If it is not expedient for the Commonwealth Government to directly influence a classification decision, another possibility is to encourage like-minded interest groups to request the review instead. As already suggested above in Parts II(B) and III(C), this could take place using the aggrieved persons provision. 159 When the Classification Act was originally enacted this provision remained unqualified, which meant that 'aggrieved person' took the same meaning as the term in the ADJR Act. 160 This grants standing to a person with a private right violated, or with a special interest, greater than 'a mere intellectual or emotional concern' in a public right beyond that of the general public. 161 However, after two interest groups wishing the 1997 film Lolita directed by Adrian Lyne to be reclassified RC were denied standing to the Classification Review Board, 162 the relevant section was amended to include persons and organisations with a much wider range of interests in the 'contentious aspects' of a work subject to a 'restricted decision'. 163 Precedent exists for a wider or more flexible standing test for classification matters. 164 However, this allows an NCS classification to be contested by politicallyaligned fringe groups who have not even examined the work. 165 This is because, as mentioned above, the A$8 000 fee can be waived at the discretion of the Director of the Classification Board or Convenor of the Classification Review Board. 166 It has been argued that this was the case for 'Christian based' interest groups and the former conservative Commonwealth Government of Mr John Howard 167 with such films as Ken Park and Mysterious Skin. 168 
IV SUGGESTIONS FOR REFORM
The NCS overcame many of the problems of previous classification systems by creating a nationwide cooperative scheme that vested the power to classify works in two administrative decision-making bodies, the Boards. However, because the doctrinal basis for classification decisions is ambiguous and possibly contradictory, and this ambiguity can no longer be resolved by judicial precedent, a Commonwealth Government can 'legitimately' interfere in this process through Board selection, the rehearing of classification decisions, and by allowing certain interest groups access to the review process. But where should one go from here? Some may argue that, given the past problems and inefficiency of court-based classifications, 169 the need for informal and flexible decision-making to cope with the increasing number of classifications, 170 and the unavoidably political nature of classification decisions, 171 this may be the best system possible. However, targeted reforms of the doctrinal basis behind classification decisions and the rules that govern the composition and the day-to-day operation of the Boards are highly plausible.
A Doctrinal Reform
As noted in Part III(A) above, key notions of NCS doctrine -including 'community standards/concerns', either understood empirically, as revealed through the Community Assessment Panels, or theoretically, as detailed in the classification documents -used to make classification decisions are inherently vague. However, the difficulties associated with this vagueness are compounded by an inconsistency of purpose (the community morals and harm-based approaches), and an inconsistency of decision-making procedure (quantitative ('law') and qualitative ('equity') considerations). To address the problem of vagueness, it is thus necessary to first address these issues of inconsistency.
Concerning the inconsistency of purpose, it is apparent that the two approaches will (or should) lead to different classification criteria. Thus, section 11 of the Classification Act should be redrafted to express the harms-based approach, as it is now seen as the more acceptable basis for an open society. 172 This would be generally consistent with the harms-based approach of Australian anti-vilification legislation. 173 The redrafting should be primarily concerned with replacing the requirement that the Boards first consider the moral standards of 'reasonable adults' with a requirement that they consider, for example, the actual or potential harm caused directly or indirectly, by a given work, to members of the community. This will also make section 11 of the Classification Act consistent with the core principles of the Code, 174 which already express the harms-based approach (the other requirements of section 11 -concerning the artistic and general character of a work, and its likely audience -are more 'passive' in the sense that they could be consistent with either approach). This unification of section 11 and the Code should also be accompanied by a revision of the Code's four core principles so as to avoid, as discussed in Part III(A) above, the potential inconsistency between principles a) and c) (concerning the freedom of adults to choose) on the one hand, and b) and d) (concerning harms) on the other. This could be done by expressly stating that concerns regarding the causing of harm are an exception to the general freedom for adults to choose.
One could then address the inconsistency in decision-making procedure by explicitly paying heed to the difference between qualitative and quantitative decisionmaking processes. To do this, the Boards should be given the necessary direction for when and how to use both rule-and discretion-based decision-making in a consistent manner. This could involve the explicit recognition of which criterion uses which process; greater directions on which criteria should take precedence; relevant legal training; the use, or explicit non-use, of specific, publicly available, previous Board decisions that deal with relevant matters; and the creation of publicly-available decision-making guidelines that are consistent with court-based decision making.
These necessary reforms are insufficient, however, if the underlying problem of vagueness of principles, and their case-by-case application, are not addressed. To do this, it is suggested that greater judicial/quasi-judicial oversight be incorporated into the process. Courts have without question struggled with the same inherent subjectivity of classification decisions, such as defining what is meant by 'community' and gauging 'community standards'. 175 Nevertheless, Board decisions do not have the interpretative structure of transparent and binding/persuasive precedent, 176 nor a set of rules of interpretation. Although there is evidence of legal-type reasoning and advice in classification decisions (such as defining the meaning of inciting or instructing crime 177 ) , given that such advice is inherently ad hoc and informal, and that apparently inconsistent applications of the documents still take place, 178 this is still insufficient. This therefore leaves policymakers to choose between more or less court involvement: court involvement could create an actively growing body of case law that would provide guidance for Board members, but could also create unworkable costs, inefficient use of court resources, and time delays. The balance could, however, be achieved by allowing the possibility of final merits review by the Administrative Appeals Tribunal. This is because, even if rarely used, the Tribunal's authoritative rulings, or their potentiality, should encourage normative efficacy in Board decisions. 179 This creation of a body of classification case law would also bring the NCS into line with other areas of administrative decision-making that allow judicial or quasi-judicial oversight. 180
B
Operational Reform These doctrinal reforms must be supported by conducive Board selection and the making of classification decisions. To achieve this, a number of operational reforms could be made to provide greater accountability and transparency. Some of these reforms that concern the selection and use of Board members could include:
(1) Ensuring that the Commonwealth Attorney-General follows recommendations made by the panels and other participating ministers with regard to the selection of Board members, or, ensuring that any deviations are made for specific and exceptional reasons. (2) Creating and publicising a default position on the renewal or nonrenewal of members (for example, a certain number of renewals contingent on performance indicators of a similar nature to other areas of public service). With sufficient planning with regard to workloads and required expertise, such a move should not create capacity problems, and will also balance the already accepted need to regularly renew the composition of the Boards with the need that members are not reselected for political reasons.
Removing the possibility of using temporary members, or limiting their usage to specific and exceptional cases. 178 See, eg, Harris, above n 6, 51; Divola, above n 152. 179 For normative efficacy, see above n 157 and accompanying text. 180 See, eg, the issuance of general visas and the Migration Review Tribunal. (5) Requiring a minimal number of Classification Board members to make classification decisions. This might vary according to the type of decision made: for example, a decision to refuse giving a classification to a given work might require more members. It might also be useful, in the context of selection, to reconsider the issue of using 'expert' Board members. As mentioned above in Part III(B), the selection process emphasises 'broadly representative' community members, 181 as opposed to selecting relevant artistic, legal or academic experts. Like the issue of judicial oversight, however, this focus involves a trade-off: the increased awareness of community standards that it arguably engenders comes at the potential price of the selection of politically-aligned members (due to the inherent vagueness of the 'broadly representative' criterion), a lack of needed technical expertise (especially when considering that non-entry level public service positions often require relevant industrial experience or training), and the susceptibility of inexperienced members to political influence imparted by internal indoctrination procedures. Therefore, it is suggested that the 'expert-versus-community' balance be redrawn to require a limited number of appointees with relevant experience in, for example, the arts (such as in the creation of works, or leadership in the artistic community), the law (in relation to the discussion above in Part IV(A), a legal practitioner could help ensure legal compliance with due process) and/or academia (for example, in fields such as law, sociology, criminology, ethics, or artistic reception and interpretation). Selected alongside other members from the community, it would be difficult to argue that these experts could take the Boards 'out of step' with general community views. Rather, they should assist in making the Boards more professional and independent, and less prone to political influence.
Operational reforms should also be made to the process of appealing and rehearing classification decisions, given the anomalies (exemplified by the 'Salo saga') outlined above in Parts III(C) and III(D). To begin with, considering the right to appeal classification decisions, serious thought should be given to restore the common law definition of 'person aggrieved', which was expanded to include persons and groups with a range of interests. 182 As it has turned out, this expanded definition has, coupled with the discretion to waive appeal fees, raised the possibility of the politicallyinspired intervention of interest groups with a tenuous connection to the actual classification decision. 183 Therefore, it is submitted that reversing this change, coupled with a reduction in the discretion to waive fees (such as, for example, by requiring that waivers be granted only after considering the applicant's ability to pay and direct interests affected) could strike a better balance between granting access to genuine parties and excluding 'mere busybodies'. It is unlikely that this restriction would seriously undermine access by genuine parties, given the ability of the Commonwealth Attorney-General (who should act in the public interest) to request a review or reclassification. 184 Furthermore, concerning reclassifications made by the Classification Board, it might also be useful to extend the minimum two year waiting period for works that have _____________________________________________________________________________________ 181 See above n 28 and accompanying text. 182 See above n 163 and accompanying text. 183 See above n 162 and 167 and accompanying text. 184 See above n 38 and 146.
already been awarded a classification, while retaining that period for works that have been refused classification. This is to counter the possibility, already suggested, of a Commonwealth Government making use of a change in Classification Board personnel to ban a work already granted release, because of a political agenda: 185 not only is it questionable that there could be such a reversal in community values in such a short period of time so as to lead to the banning a previously accepted work, but it is also somewhat questionable to enforce such a ban after a work's general release.
Finally, further reforms also need more information to be made public. This is especially the case with the recent creation of the Classification Operations Branch: 186 one is simply not able to assess the full ramifications for independence of the removal of institutional separation without knowing how the Branch operates on a daily basis. It is also a relevant matter concerning the issue of normative effect between the two Boards. 187 It is clear that normative efficacy is highly desirable, and not just from the perspective of political influence. But more information is also needed here on the relationship between the Boards, detailed decisions of the Classification Board, and how the Classification Review Board actually uses these Classification Board decisions. 188 Given the importance of debates concerning the NCS, one is hopeful that that such information will be forthcoming in the near future.
_____________________________________________________________________________________ 185 See above Part III(C). 186 See above n 17 and accompanying text. 187 See above n 158 and accompanying text. 188 Ibid.
